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trine clearly established is that where the language of the gift is to the 
mother and her children, the children are excluded and the mother given a 
fee simple only when it appears from the context, or the whole instrument 
together, that such was the intention of the testator." 

The principal case is of interest from two standpoints: First, in Tyaek v, 
Berkeley, supra, the court pays a high tribute to a mother as a safe reposi- 
tory for the rights and interests of her children. It now applies the same 
rule of construction to a grant or devise to a son and his children as to a 
daughter and her children. In this particular, it is an addition to the ad- 
judicated law of the subject and not merely another illustration of a pre- 
viously adopted rule. 

Second: It is an affirmance of the recent utterances of the court upon the 
subject of spendthrift trusts. In a note to Hutchinson v. Maxwell, 1 Va. 
Law Reg. 796, the opinion in that case was pronounced "a learned and moat 
satisfactory exposition of the doctrines involved," though regret was ex- 
pressed at the effort to distinguished Garland v. Garland, 87 Va. 758, instead 
of overruling it in terms. Nickell v. Handly, 10 Gratt. 336, is declared in 
the principal case to bear no similtude to this, though Moncure, J., evi- 
dently dissents upon the theory that the decision conferred property rights 
upon the c. q. t., but did not make them liable for her debts, and there is 
much in the opinion of the court to confirm this view. The syllabus of the 
case pronounces it to have been one of "blended trusts," not of spendthrift 
trusts, but whether it be the one or the other, we believe it to be obnoxious 
to the spirit of Hutchinson v. Maxwell. 

Our courts have yet to pass upon a case similar to Nichols v. Eaton, 91 
U. S. 716, where discretion was vested in a trustee as to the amount 
which he might devote to the maintenance and support of the beneficiary, 
the settlement not making it obligatory upon the trustee to devote any 
part of the income to that purpose, but leaving it solely to his discretion. 
In Hutchinson v. Maxwell, the court rules only that the creditors may sub- 
ject "whatever rights of property the c. q. t. can demand from his trustees." 
The settlement of this still open question would be a desirable cap-stone to 
the otherwise practically completed law of the subject in Virginia. 



Martin v. Columbian Paper Co.* 

Supreme Court of Appeals: At Wytheville. 

July 2, 1903. 

1. Res Judicata — Successive suits. After a final decree in a suit, a second 
suit between the same parties or their privies, involving the same sub- 
ject matter, and having a common object with the first suit, is pre- 
cluded by the decree in the first suit. The matter is res judicata. 

Appeal from a decree of the Circuit Court of the city of Bristol, 

•Reported by M. P. Burks, State Reporter. 
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pronounced May 24, 1902, in a suit in chancery wherein appellant 
was the complainant, and the appellee was the defendant. 

Affirmed. 

The opinion states the case. 

Jno. E. Burson and H. W. Sutherland, for the appellant. 

Peters & Lavinder, for the appellee. 

Whittle, J., delivered the opinion of the court. 

In the year 1870 Christopher Martin died intestate, leaving a 
widow and six children. He owned no personal estate, but was 
seised and possessed of 1 1-3 acres of land, situate within the corpo- 
rate limits of the city of Bristol. A creditor of the decedent, hav- 
ing obtained a judgment against the estate, filed a bill in equity 
against the administrator and widow and heirs to sell the lot in 
question for the payment of debts. Subject to the widow's dower, 
which was assigned, the land was sold, the sale confirmed, and the 
title conveyed to the purchaser. After several intermediate sales 
and conveyances, the property was purchased by the present owner, 
the Columbian Paper Company. 

In August, 1900, appellant, Daniel Martin, one of the heirs of 
Christopher Martin, deceased, who, by oversight was not made a 
party to the creditors' bill, brought suit against the surviving heirs 
and the various purchasers of the lot, in which he sought to have 
the several deeds to the same declared void, and the cloud which 
they cast upon his title removed, and the land partitioned among 
the heirs of Christopher Martin. 

At the hearing the bill was dismissed, but without prejudice to 
any rights that plaintiff might have to sue at law. Thereupon 
Martin applied to this court for an appeal from that decree, which 
was refused. 

In April, 1902, he filed a second bill, to which appellee was made 
a party, and in which he again asserts title to an undivided one- 
fifth interest in the lot, and prayed that the same, if practicable, 
might be partitioned in kind, and, if not, that the whole, might be 
sold, and the proceeds divided. 

To that bill the defendant filed a plea of res judicata, and to a 
decree sustaining the plea and dismissing the bill this appeal was 
allowed. 
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It appeared in the first suit for partition that Daniel Martin was 
an adult at the date of the institution of the creditors' suit; that 
the sale of the lot was confirmed in October, 1879, and that the suit 
to vacate that decree was not brought until August, 1900, nearly 
21 years thereafter; and he assigns no sufficient reason for the long 
delay in the assertion of his rights. 

It, moreover, appears, in April, 1877, when the land was sold, 
that the debts against the estate of Christopher Martin, deceased, 
amounted to $178.40, and that the land sold for only $95, of which 
sum $63.75 were consumed in costs, leaving only $31.25 to be ap- 
plied to the payment of debts. 

There was no suggestion that the sale was not a fair one, or that 
the lot brought an inadequate price. It thus appears that the prop- 
erty was insufficient to pay the ancestor's debts, and the heirs, of 
course, could only take in subordination to the rights of creditors. 
Upon that state of facts this court was of opinion that there was no 
error to the prejudice of Daniel Martin in the decree dismissing the 
bill, and denied an appeal. 

The two suits were between the same parties, or their privies; 
they involve the same subject-matter, and have a common object, 
namely, to partition the land in controversy, which relief was denied 
in the first suit. 

Upon familiar principles, therefore, the decree complained of, 
which sustained the plea of res judicata, and dismissed the bill in 
the present cause, is without error, and must be affirmed. 

Affirmed. 



Gold, Eeceivee, v. Paynter.* 

Supreme Court of Appeals : At Wytheville. 

July 2, 1903. 

1. Limitation of Actions — Galls on stock — Action by company or' cred- 
itor — Acts 1897-8 page 16. As between a company and its stockholders 
the statute of limitations begins to run from the time the calls become 
due and payable pursuant to the company's call, and in this state, in 
consequence of an Act of Assembly approved December 22, 1897 (Acts 
1897-'8 page 16) the same rule applies as between creditors of the com- 
pany and stockholders. The object of the statute was to permit the 
statute of limitations and most other defences to be set up against a 

* Reported by M. P. Burks, State Reporter. 



